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*339 SYNOPSI S

On suppression nmotion of defendant, who was charged wth
violating drinking- driving law, the Superior Court, Law
Di vi si on, Canden County, Palese, J.S.C, held that statenents
made by defendant at the scene, as well as field sobriety and
breat hal yzer test results, were adm ssible, but statenents
made at police headquarters were inadm ssible.

Order accordingly.
West Headnot es

[ 1] Autonobiles k421
48Ak421
(Formerly 110k388)

Results of field sobriety and breathal yzer tests adm ni stered
to notorist suspected of violating drinking-driving |aw were
adm ssi bl e, even though defendant had not been given M randa
war ni ngs, because they were nontestinonial evi dence and
inplicated no Fifth Amendnment rights. U S.C. A Const.Amend

5.

[2] Crimnal Law k412.2(2)
110k412. 2(2)

St atenments made by defendant at the scene when his vehicle was
stopped on suspicion that he was violating drinking-driving
| aw were adm ssi ble even though he had not been given M randa
war ni ngs because the roadsi de questioning was not of coercive,
intimdating type which would require such warnings. U S. C A



Const . Anend. 5.

[3] Crimnal Law k412.2(2)
110k412. 2( 2)

For M randa purposes, defendant was not in custody during
roadsi de questioning after he was stopped for allegedly
violating drinking-driving law. U S.C A Const.Anend. 5.

[4] Crimnal Law k412.2(3)
110k412. 2(3)

Statenents made by defendant at station house in response to
gquestioning for purpose of conpleting "alcohol influence
report” after he vas arrested for violating drinking-driving
| aw were inadni ssible because he had not been given M randa
rights. U S.C A Const.Anmend. 5.

**721 *340 Jay Bl unberg, Canden, for plaintiff (John Mariano,
Camden County Prosecutor, attorney, Kevin Dochney, Gaklyn, on
the brief).

| ra Back, Canden, for defendant.
PALESE, J.S.C.

Def endant has been charged with a violation of the New Jersey
Drinking-Driving Law, N. J.S. A 39:4-50 et seq. He has now
nmoved before the Superior Court, Law Division, to suppress (1)
statenents made at the scene, (2) statenments made at police
headquarters and (3) results of Dbreathalyzer and field
sobriety tests. Def endant chal |l enges issues that have been
previously settled in this State, State v. Mcuk, 57 NJ. 1
268 A.2d 1 (1970), and contends that the recent decision by
the United States Supreme Court in Berkemer v. MCarty,
468U. S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984) mandates a
review and *341 reversal of Macuk and its progeny because of a
failure to give Mranda warnings to defendant.

On July 14, 1984, at approximately 4:45 a.m, Patrol man

Edward Powers of the Merchantville, New Jersey Police
Departnment, while on routine patrol, observed the autonobile
driven by defendant proceeding east on Maple Avenue. The
aut onobil e was weaving between the curb and the double I|ine
di viding the highway. Patrol man Powers was proceeding in a
westerly direction on the sanme street. After passing the

vehicle Patrolmn Powers turned his patrol car around and
proceeded to follow defendant's autonobile. The patrol man



foll owed for approximately 1 1/2 blocks, still observing the

conti nued weaving of defendant's vehicle. He turned on the
overhead lights of his patrol car but defendant continued to
operate his vehicle. The patrol man then sounded his siren

and defendant stopped his car.

Patr ol man Powers approached the vehicle and asked defendant
to produce his driver's license, registration and insurance
card. Def endant i nmedi ately produced the insurance card and
registration from his glove conpartnent; he then handed his
wallet to the patrolman for the patrolman to obtain the
driver's license. The patrolman returned the wallet to
def endant and asked defendant to renove his |icense, which
def endant eventually did after "funbling through the wallet."
After watching defendant renove his license the patrol man
asked defendant if he had been drinking. Def endant replied
that "yes," he had been drinking "across from work."
Patrol man Powers then asked defendant to step out of the car
and proceeded to conduct a field sobriety test.

Several routine bal ance tests were conducted which defendant

was unable to perform Patrol man Powers then informed **722
defendant that he was wunder arrest for driving under the
i nfluence of i ntoxicating beverages. Def endant was
transported to police headquarters. He was questioned at

that tinme for the purpose of conpleting an al cohol influence
report, was *342 subjected to several sets of balance tests

and was then given a breathal yzer test. He again "failed"
the balance tests and registered .19 on the breathalyzer
machi ne. Several of the questions on the alcohol influence
report relate to defendant's consunpti on of al cohol. In his
answers defendant admtted drinking beer at both his hone and
at a local bar. He al so admtted that he had taken his first

drink at 2:00 p.m and his last drink at 9:00 p.m on July 13,
1984. At no time after defendant was placed under arrest was
he gi ven M randa war ni ngs.

The factual situation in Berkenmer was simlar to that
presented to this court. The arresting officer observed
Berkemer's vehicle weaving on an interstate highway. Upon
stopping the vehicle the officer conducted a field sobriety
test and questioned Berkener at the scene about the use of
i nt oxi cants. Berkener admitted that he had been drinking and
snmoki ng marij uana. After being formally taken into custody
and transported to the jail Berkenmer was given a breathal yzer
test and again questioned by the arresting officer. Thi s
guestioning was done for the purpose of conpleting the state



hi ghway patrol alcohol influence report. Ber kener again
answered affirmatively when asked whether he had been
dri nki ng. He also admtted to being "barely" wunder the
i nfluence of alcohol. The patrolman in Berkenmer, as the
patrolman in the present case, failed to advise defendant of
his Mranda rights after placing defendant under arrest.

The Supreme Court granted certiorari on a petition from a
decision of the United States Court of Appeals for the Sixth
Circuit "to resolve confusion in the Federal and State Courts
regarding the applicability of our ruling in Mranda to
interrogations involving mnor offenses in the questioning of
notorists detained pursuant to traffic stops.” --- U S at
----, 104 S.Ct. at 3144, 82 L.Ed.2d at 326-327.

After finding that no rights of Berkemer were violated prior
to his being placed under arrest, the Court held that a person
*343 subjected to custodial interrogation is entitled to the
procedural safeguards enunciated in Mranda regardless of the
nature or severity of the offense. --- uUuSsS at ----, 104
S.Ct. at 3148, 82 L.Ed.2d at 331. The Court determ ned that
any statenments made at the scene were properly adm ssible and
any statenents nade after arrest were not adm ssible;
therefore, all statenments made at the police station were
i nadm ssi bl e.

Def endant now argues that the Berkemer decision conpels this
court to exclude the statenents nade at the scene, the
statenents made at the Merchantville police station and the

results of the breathalyzer and field sobriety tests. The
i ssues presented to this court were previously directed to the
New Jersey Suprene Court in State v. Macuk, supra. I n Macuk
the court held that it was not necessary to give Mranda
war ni ngs prior to on- t he-scene guesti oni ng, t he
adm nistration of a breathalyzer test or even before the
"short, limted pre-test questioning at police headquarters.”
57 N.J. at 15, 268 A 2d 1. Justice Hall, witing for the

court, noted that this ruling followed what was then the |aw.
"in the view of the absence of any indication to the contrary
by the United States Suprene Court, the rules of Mranda
shoul d be held inapplicable to all notor vehicle violations."
57 N.J. at 15-16, 268 A.2d 1. Since Berkener is an
indication by the United States Suprene Court that the rules
of Mranda are applicable to notor vehicle violations if there
is to be a custodial interrogation, this court does not find
that it would be inmpugning the prerogatives of our Suprene
Court by addressing the issue as permtted by Justice Hall.



Def endant argues that the decision in Berkemer now serves to
overrule Macuk in its entirety.

**723 [1l] Dealing with the field sobriety and breathalyzer
tests first, the court finds these results to be adm ssible
because they are nontestinonial evidence and inplicate no
Fifth Amendment rights. See, e.g. U S v. Dionisio, 410 U S.
1, 93 S.Ct. 764, 35 L.Ed.2d 67 (1973); State v. Andretta, 61
N.J. 544, 296 A . 2d 644 (1972) (conpelled production of voice
exenplars not violative of Fifth *344 Anmendnent); Gl bert v.
California, 388 U S 263, 87 S.C. 1951, 18 L.Ed.2d 1178
(1967); State v. Carr, 124 N.J.Super. 114, 304 A . 2d 781 (Law
Div.1973) (taking of handwiting exenplars not violative of
Fifth Amendnent); Schmerber v. California, 384 U S. 757, 86
S.Ct. 1826, 16 L.Ed.2d 908 (1966); State v. Blair, 45 N.J.
43, 211 A 2d 196 (1965) (taking of bl ood sanple over objection
of suspected intoxicated driver not violative of Fifth

Amendnent) . This view was adopted by the New Jersey Suprene
Court in Macuk and remains undisturbed by defendant's
chal | enge. Def endant has failed to provide this court wth

any legal authority which would require a ruling that Mranda
war ni ngs shoul d be given before nontestinonial evidence can be
t aken. Def endant's reliance upon Berkenmer is m splaced since
the Supreme Court did not address this issue. Thus, the
Ber kener decision does not change the law of New Jersey
regardi ng these tests.

[ 2] Next, defendant argues that statenments made at the scene

are inadm ssible. Agai n, defendant has asked this court to
give the Berkener decision a blanket effect and exclude these
st at enent s. The problem here is that defendant has failed to

show that the roadside questioning was of the coercive,
intimdating type against which the United States Suprene
Court intended to protect in Mranda v. Arizona, 384 U S. 436,
86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). There is no indication
that the questioning was of such a nature that defendant's
privilege against self-incrimnation was inpaired in any way.

The investigating patrolman sinmply asked defendant a few
guestions for the purpose of determ ni ng whet her defendant was
under the influence of alcohol, as the officer suspected.
Such limted on-the-scene questioning has |ong been accepted
by the courts for the purpose of determning a person's
identity and "to try to obtain information confirmng or
di spelling the officer's suspicions."” Ber kemer, 468 U.S. at
----, 104 S.Ct. at 3151, 82 L.Ed.2d at 334; State v. Mann,
171 N.J. Super. 173, 178, 408 A.2d 440 (1979), certif. den. 82



N.J. 290, 412 A 2d 796 (1980); see also Terry v. Ohio, 392
US 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).

*345 [3] Nor was defendant here "in custody" for Mranda
pur poses. VWhen Patrol man Powers observed defendant's vehicle
weavi ng al ong Maple Avenue, he was not only entitled but was
expected to stop defendant for both defendant's safety as well
as that of the general public. Al t hough this stop may be
considered a "seizure" for Fourth Anmendnent purposes, see
Del aware v. Prouse, 440 U.S. 648, 653, 99 S. Ct. 1391, 1396, 59
L. Ed. 2d 660 (1979), "persons tenporarily detained pursuant to

such stops are not 'in custody' for the purposes of Mranda."
Ber kener, 468 U. S. at ----, 104 S.Ct. at 3151, 82 L.Ed.2d at
334- 335.

[4] Finally, defendant argues that the statenments nade at the
station house are inadm ssible. The station-house statenents
in this case and the station- house statenents made in
Berkenmer were made in response to questioning for the purpose
of conmpleting an al cohol influence report. Since the present
def endant, as the respondent in Berkemer, were both subjected
to a "custodial interrogation” as established in Mranda, the
Ber kener decision is dispositive of this issue. The Suprenme
Court's deci si on to excl ude Ber kenmer' s stati on-house
statenents conpels this court to reach the same result.
Therefore, the statenents made by def endant at t he
Merchantville police station are excluded and are not
adm ssi bl e.

The court finds that the statenents made by defendant at the

scene, as well as the field sobriety and breathalyzer test
results are adm ssible, while the statenents made **724 at the
pol i ce headquarters are inadm ssible. More specifically, the

excl uded statenents are those nunbered 11 through 15 [FN1] on
the Merchantville police al cohol influence report.

FN1. Questions 11 through 15 Merchantville police
al cohol influence report (11) Have you had any al coholic
drinks?

(12) VWhat and how nuch?

(13) VWhere?

(14) VWhen did you have your first drink?
(15) Last drink?

A proper order shall be submtted.



